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March 17,2008 

Ms. Nancy M. Morris 
Secretary 
U.S. Securities and Exchange Commission 
100 F Street, NE 
Washington, D.C. 20549-1090 

Re: Proposed Enhanced Disclosure and New Prospectus 
Delivery Option for Registered Open-End Management 
Investment Companies (File No. S7-28-07) 

Dear Ms. Morris: 

T h s  letter is submitted on behalf of the Committee on Federal 
Regulation of Securities of the American Bar Association's Section of Business 
Law (the "Committee") in response to a request for comment by the Securities 
and Exchange Commission ("Commission") on the proposed enhanced disclosure 
and new prospectus delivery option for registered open-end management 
investment companies (the "Proposal"). 

The comments expressed in this letter represent the views of the 
Committee only and have not been approved by the American Bar Association's 
(the "ABA") House of Delegates or Board of Governors and therefore do not 
represent the official position of the ABA Section of Business Law, nor do they 
necessarily reflect the views of all members of the Committee. 

We appreciate the opportunity to submit comments with respect to 
the Commission's Release No. IC-28064 (November 21,2007) (the "Release") 
proposing amendments that would permit open-end management investment 
companies ("mutual funds") to sell their shares by means of an easy to read, plain 
English "summary prospectus," and to satisfy their prospectus delivery 
obligations under Section 5(b)(2) of the Securities Act of 1933 (the "Securities 
Act") by sending or giving the summary prospectus and providing the "statutory 
prospectus" on an Internet website. The Proposal would also amend Form N-1A 
to require that the summary prospectus disclosure - whch will include key 
information in a standardized order - appear at the front of the mutual fund 
statutory prospectus. 
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The Committee strongly supports the Commission's objective, as stated in the 
Release, of providing investors with better information and an enhanced means of gaining access 
to that information. The Committee believes that the Proposal furthers these objectives and 
improves upon the fund "profile" currently permitted under Rule 498. 

Specifically, the Committee supports the Commission's decision to resolve the 
principal liability concerns that have contributed to preventing wider use of the fund profile since 
its adoption in 1998. These concerns have arisen because, under the profile rule, delivery of a 
profile does not satisfy a mutual fund's prospectus delivery obligation under Section 5(b)(2) of 
the Securities Act, and the profile does not permit incorporation by reference of the statutory 
prospectus and statement of additional information ("SAY). The Proposal decisively addresses 
these concerns by expressly negating these two aspects of the profile rule. Unlike the profile 
rule, the Proposal provides the means for the summary prospectus to satisfy prospectus delivery 
requirements, and also for the summary prospectus to incorporate by reference the statutory 
prospectus, the SAI and the most recent shareholder report. Moreover, the Proposal goes further 
by adding a specific rule designed to confirm that delivery of information incorporated by 
reference would be deemed delivered to an investor upon delivery of the summary prospectus. 
The Commission has thus designed the rule so as not to increase the potential liability of funds 
that elect to use the summary prospectus. The Committee believes that by addressing these 
liability concerns in its proposal, the Commission encourages wider adoption of the summary 
prospectus. 

Because the elimination of legitimate liability concerns is critical to acheving the 
Commission's goals, we suggest the following clarifications. 

Incorporation by Reference 

Proposed Rule 498(b)(3)(iii) provides, in effect, that for purposes of 1933 Act 
Rule 159, information properly incorporated by reference into the summary prospectus will be 
conveyed to an investor at the time he or she has received the summary prospectus. This is 
consistent with the way the fund industry has long understood the concept of incorporation by 
reference as it applies to fund prospectuses, that is, that the investor has information incorporated 
by reference into the prospectus when the investor has the prospectus. This understanding is 
based on the Commission's explanation of incorporation by reference in the release adopting 
Form N-1 A, an explanation provided in order to assuage liability concerns raised in connection 
with the then ground brealung "two part" registration statement designed to enhance investor 
communications: "if a mutual fund incorporates the Statement of Additional Information by 
reference, the Statement would be part of the prospectus as a matter of law." Re. No. IC- 13436 
(Aug. 12, 1983). 

The "as a matter of law" statement, which has stood for over 20 years and has 
been accepted as the cornerstone of incorporation by reference in the fund prospectus context, 
has also been relied on by a federal district court in granting summary judgment in favor of fund 








